Introduction
The rise of digital technologies, their capacity for infinite and identical clones as well as global communication networks allowing unlimited dissemination of digital content are providing new opportunities for access to information. Individuals are able to access, reproduce and distribute data, ideas, concepts and any other electronic material more widely and at almost no cost. This potential for removing barriers to accessing knowledge on a global scale is however not only limited by the 'digital divide' as a synonym for the affordability and availability of the underlying hard-and software technology, but also affected by artificial exclusivity in the form of intellectual property (IP) protection.
In relation to the concept of access to knowledge, this chapter examines the current status and newly evolving trends in international IP protection as well as Europe's external trade and IP agenda. The concept is crucial not only for a society's ability to engage in learning and offer education. It relates further to scientific research and forms the basis for technological advancement. Taking agricultural, bio-chemical or medical research and technology as examples, access to knowledge can improve or save lives. Knowledge in the form of information, ideas and concepts also enables and facilitates the development of new, innovative products or services with an added value or distinctive character. It finally serves as an important input in the cultural life of a society. Without any attempt to engage in an exhaustive discussion of the role of access to and transfer of knowledge, these examples indicate its central role in the development of any society. 1 575 1 One may further refer to calls for a treaty on access to knowledge (see for example drafts prepared by civil society groups such as the Consumer Project on Technology (now dubbed Knowledge Ecology International) -available at In the copyright context relevant to this book, I focus on access to knowledge as a concept calling for the free or easy accessibility of information, data, ideas and concepts which are not subject to copyright protection as such; as well as access to copyrighted material in order to utilise raw information, data, idea and concepts incorporated therein. In both instances access and even free utilisation should not be subject to limitations by copyright law as the idea-expression dichotomy, incorporated in several major international copyright regimes, excludes ideas, procedures, methods of operation or mathematical concepts as such from protection. Furthermore, plain facts, raw data and items of information generally do not qualify for copyright protection. Nevertheless, and especially in the digital environment, access to and use of plain data, information, concepts or ideas are often effectively limited by copyright protection for the expression of these elements. The causes that effectively inhibit, limit or even exclude access to knowledge will vary and may relate to provisions on the protected subject matter, the scope of protection, the rights granted and in particular the availability of exceptions and limitations to copyright.
Against this background access to knowledge addresses not only the question of which subject matter may or may not 'benefit' from copyright protection but a range of issues across the board of (international) copyright law. Attempts to secure access to (and the subsequent transfer of) knowledge can thus equally relate to a wide range of copyright policy choices including a robust public domain, well-defined exclusive rights and schemes for statutory or compulsory licensing as well as exceptions and limitations which (if necessary) override contractual extensions of protection and technological protection measures.
Given the asymmetries between the industrialised countries and developing countries not only in their level of technological advancement but also in their ability to access and use information and knowledge, there is a specific need for the latter to be able to focus on easy transfer and dissemination of knowledge as a means to create and innovate. From an economic perspective, due to their less advanced stages of (technological) development, their comparative advantage lies in allowing imitation to some extent instead of focussing on incentives for R&D-intensive innovation. Equally from a trade perspective, the comparative advantage of developing countries (as net importers of knowledge-based goods and services) lies rather in ensuring easy access to 576 Research handbook on the future of EU copyright http://www.cptech.org/a2k/a2k_treaty_may9.pdf, visited on 8 January 2008), recent initiatives such as A2K (see http://www.cptech.org/a2k/, http://research.yale.edu/isp/ eventsa2k2.html or http://www.access2knowledge.org, all visited on 8 January 2008) and simply to terms such as 'information society' or 'knowledge economy' as indicators of the central role the concept of access to knowledge has in our lives.
tional agreements on IP in general and copyright in particular, the TRIPS agreement is -like the other WTO Agreements such as the GATT 1994 -subject to the rules of the WTO Dispute Settlement Understanding (DSU) which allow WTO Panels or the Appellate Body to rule on the compliance of national IP laws with TRIPS obligations. 6 This system of dispute settlement is largely perceived as much more effective than the theoretical (but never used) option of bringing a violation of, for example, the Berne Convention to the International Court of Justice 7 and has arguably been one of the main reasons for including IP in the WTO mandate: if national laws are found to be inconsistent with TRIPS, they must be brought into compliance and if the WTO Member fails to do so, the DSU foresees as a last resort the right for the affected member to retaliate in the form of suspending equivalent obligations under TRIPS or other WTO Agreements. 8 From these distinctive aspects follows not only the role of TRIPS as the most important multilateral agreement on IP. TRIPS also serves as the key benchmark of what is currently considered to be the (minimum) standard of protection for copyright as well as other IP rights from a global perspective. 9 Even though most net-exporting countries of copyrighted material have extended copyright protection further to cover various aspects in the so-called 'digital environment' andas early as 1996 -managed to conclude international agreements on this matter under the auspices of the World Intellectual Property Organisation (WIPO), this is not the case for the majority of the world's developing economies which are net importers of copyrighted material. 10 TRIPS therefore should -from both a 578 Research handbook on the future of EU copyright cial scale'. Especially in the copyright context the proponents of TRIPS perceived not so much the lack of substantive obligations but the lack of effective enforcement as the main problem for their entertainment, information or other copyright dependent industries' ability to exploit new markets around the globe. 6 See art. 64 TRIPS. 7 See art. 33 of the Berne Convention which further allowed entering into reservations as to its application. 8 See art. 22 (3)-(5) DSU; cross-retaliation by suspending obligations in other sectors or other agreements however is subject to further conditions. It may nevertheless function as an effective mechanism to induce TRIPS compliance -especially if a large trading partner threatens to withdraw tariff concessions of central importance for a developing economy. This observation is not to be understood as a value judgement about the appropriateness of the level of (copyright) protection mandated by TRIPS but rather as a pragmatic view about the current realities in international IP protection which very often has moved significantly beyond TRIPS and taken away various of its inherent flexibilities and options for policy space.
practical as well as a normative standpoint -be considered as the current global benchmark of copyright protection. For this reason this section deals only with those TRIPS provisions which are of particular relevance for access to knowledge in the copyright context. 11 The provisions of the Berne Convention are also discussed here -not only because of its long history and broad membership, but especially since its main provisions on copyright protection form part of the TRIPS acquis by means of reference in article 9 (1) TRIPS.
The Objectives for IP Protection in article 7 TRIPS
Although not a copyright-specific provision and not even one incorporating a substantive minimum standard of IP protection, article 7 TRIPS addressing the objectives of the TRIPS Agreement also has a particular importance for access to knowledge issues. The provision states:
Objectives
The protection and enforcement of intellectual property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and obligations. 12 As the main and most explicit expression of the aims and objectives of the TRIPS Agreement, 13 article 7 has an important role to play in the interpreta-
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Apart from the individual provisions discussed below, two other issues equally subject to TRIPS provisions should be mentioned as having a particular relevance in the access to knowledge context: the choice of a suitable exhaustion regime (see art. 6 TRIPS which leaves this to the WTO Member States and para. 5 of the Doha Declaration on TRIPS and Public Health stressing this as an important policy space within TRIPS) which can certainly influence users' access to knowledge goods. Further, the adoption of a tailored competition policy in the field of IP licensing and abuse of IP (see art. 8 (2) as well as art. 40 TRIPS) can help to increase a competitive market and limit the exclusionary tendencies of IP protection to the extent necessary for incentive creation. A full discussion of these tools and the related scope of policy space is however beyond the scope of this chapter. Regarding art. 8 (2) and art. 40 TRIPS see R. Okediji, 'The International Copyright System', ICTSD Issue Paper No. 15 (Geneva, 2006), 16-20. tion of (substantive) TRIPS provisions. This follows not only under the theories favouring teleological approaches to treaty interpretation, but -in the WTO context -from the WTO Dispute Settlement Understanding (DSU). Article 3 (2) DSU calls upon the WTO dispute settlement organs (the panels and the Appellate Body) to 'clarify the existing provisions of the [WTO] agreements in accordance with customary rules of interpretation of public international law'. It is established WTO jurisprudence 14 that this provision calls in particular for the application of articles 31 and 32 of the Vienna Convention on the Law of Treaties (VCLT) -even though the VCLT is not treaty law for all WTO Members. 15 The main rule of treaty interpretation in article 31 (1) VCLT requires an interpreter to analyse the relevant treaty provisions 'in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose'. Thus, next to a determination of their ordinary meaning, a proper context analysis and in particular due regard to the TRIPS objectives will have a significant impact on the interpretation of the TRIPS provisions. 16 The text of article 7 indicates that the provision comprises, besides the overarching goal of facilitating social and economic welfare, three sets of (competing) interests which need to be properly balanced in order to achieve that overarching aim. First and foremost, article 7 represents a compromise between the objectives to promote (new) innovation on the one hand and to transfer and disseminate the resulting knowledge and technology on the other. 17 This is further confirmed by the call for mutual supportiveness of IP See Correa, note 13 supra, at 91-2 who notes that art. 7 has been written in particular with technology-related IPRs in mind; but argues that since the balance of protection for both producers (which receive an incentive to innovate via IP rights) and users of knowledge (which (later) should be enabled to access and utilise these innovations). The need to weigh different positions is directly addressed by the phrase that IP rights should contribute to 'a balance of rights and obligations'. While this is broad enough to accommodate both rights and obligations from the perspective of all potential stakeholders in IP regulation, 18 the balancing will often occur primarily between the two poles of promoting new innovation and transferring as well as disseminating the results to the wider public. One could even attempt to link balancing between these two poles to economic theories on the justification and scope of IP protection: depending on whether its comparative advantage 19 lies more in innovation or more in imitation, a country is -from the perspective of trade theory -best advised to choose a level of IP protection individually tailored to its strengths in innovation and imitation. 20 Article 7 arguably supports this by focussing on innovations and producers on the one hand as well as on the transfer and dissemination of these innovations and users on the other. 21 For the access to knowledge paradigm, the second set of competing interests in article 7 is of special interest: the protection and enforcement of IP, in our case copyright in particular, should be mutually advantageous to producers and also to users of (technological) knowledge. Copyright protection under TRIPS therefore not only and not even primarily aims to serve the interests of those who create copyrighted material in undisturbed economic exploitation of the results of their investments. Article 7 places on an equal footing the interests of users of copyrighted material in access to and dissemination of knowl-rights and obligations is an overriding principle in IP law (compare the Preamble of the WIPO Copyright Treaty, WCT) and also in general WTO law (see art. 3.5 DSU and the Preamble WTO Agreement), art. 7 is of key relevance for all IP rights.
18
Here one can think of e.g. rights and obligations of IP owners, original creators and inventors, investors, competitors, (commercial) IP users, (private) IP consumers, specific interest groups such as researchers, libraries, new market entrants, state authorities, etc. or those related to general societal interests.
19
A general explanation of the theory of comparative advantage, its origins in Adam Smith's and David Ricardo's work, its main argument for specialisation and (free) international trade and its current implications can be found in P. Van Also arguing for the -albeit limited to art. 7 and provisions like art. 30 and 31 TRIPS -incorporation of economic theory in the TRIPS objectives: J. Straus, 'Implications of the TRIPS Agreement in the Field of Patent Law' in K. Beier and G. Schricker, From GATT to TRIPS -IIC Studies, vol. 18 (New York, 1996) , at 170. edge embodied in copyrighted works as well as the works itself. This general policy of balancing competing interests may not necessarily translate into concrete provisions and does not imply that there is only one approach to the implementation of TRIPS provisions. Instead, the balancing approach of TRIPS -applied in the copyright and access to knowledge context -leaves sufficient room for an implementation tailored to the domestic needs of any given country as long as the ordinary meaning and the context of individual TRIPS provisions do not prescribe a particular meaning. Article 7 therefore calls for an interpretation of the copyright provisions in articles 9-13 TRIPS, which places equal emphasis on the interests of producers as well as users and so aims to ensure a 'balance of rights and obligations'.
The idea-expression dichotomy
Usually referred to as idea-expression dichotomy, article 9 (2) TRIPS contains one of the most important provisions on the scope of copyright protection in the context of access to knowledge. It affirms that 'copyright protection shall extend to expressions and not to ideas, procedures, methods of operation or mathematical concepts as such'. 22 Taken together with article 2 (8) of the Berne Convention 23 stating that 'the protection of this convention shall not apply to news of the day or to miscellaneous facts having the character of mere items of press information', the idea-expression dichotomy establishes the dividing line between copyright protection and the public domain. 24 Access to and utilisation of ideas, concepts and also information -plain facts -cannot be exclusive to anyone. This limitation in the scope of copyright protection enables others to build on the underlying ideas, concepts or plain facts even if they are embodied in a protected work and re-utilise them without restriction. 25 The importance of this basic paradigm for access to and dissemination For example, copyright protection available for a scientific article or textbook applies to the way the author elaborates and describes scientific concepts and his ideas as well as how she/he presents information. It does not prevent anyone from using these ideas, concepts or information as such. of knowledge cannot be underestimated. 26 Ideas and information are the basic building blocks of innovation, scientific research, education and creative processes and preserving them from the scope of copyright is an important policy strategy to ensure that copyright protection does not operate to confer monopoly rights on the basic ingredients for societal progress. 27 From an economic perspective, the idea-expression dichotomy thereby ensures that second-comers have the ability to build on existing ideas, facts and knowledge in order to develop value-added products and so facilitate competition as well as the overall progress of science and the arts in society. 28 From an educational viewpoint, it prohibits copyright restrictions on access to and dissemination of the basic building blocks of knowledge.
Another aspect worth mentioning is that article 9 (2) TRIPS contains a mandatory obligation: WTO Members shall protect expressions under copyright, 29 but shall not allow the protection of ideas, concepts and procedures. This may gain particular importance in the context of additional, so-called 'TRIPS-plus' protection of copyrighted subject matter which has frequently been incorporated in bilateral Free Trade Agreements (FTAs) between industrialised and developing countries in the last ten years. 30 Under article 1 (1) TRIPS, WTO Members 'may, but shall not be obliged to, implement in their law more extensive protection than is required by this Agreement, provided that such protection does not contravene the provisions of this Agreement '. 31 Against this background, TRIPS-plus copyright protection which inhibits access to and transfer of ideas, information or other forms of unprotectable Access to knowledge and the EC's IP policy 583 26 The US Supreme Court relied on this doctrine as early as 1879 when it stated this in Baker v. Selden (101 US 99, 1879): 'A treatise on the composition and use of medicines, be they old or new; on the construction and use of ploughs, or watches, or churns; or on the application of colors for painting or dyeing; or on the mode of drawing lines to produce the effect of perspective, would be the subject of copyright; but no one would contend that the copyright of the treatise would give the exclusive right to the art or manufacture described therein. . . . The use of the art is a totally different thing from a publication of the book explaining it. The copyright of a book on bookkeeping cannot secure the exclusive right to make, sell, and use account-books prepared upon the plan set forth in such book.'
27
Compare ICTSD/UNCTAD, note 24 supra, at 1.2.
28
Compare Correa, note 13 supra, at 120.
29
This however cannot be understood to require Members to protect all kinds of expressions and does not prevent Members from requiring works to be original, creative or be fixed in a material form; see J. Watal, Intellectual Property Rights in the WTO and Developing Countries (The Hague, 2001) , at 215; Correa, note 13 supra, at 122.
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For a detailed analysis of the TRIPS-plus copyright provisions in FTAs negotiated by the European Communities (EC) and their impact on access to knowledge see Section 4 infra. knowledge subject matter could be considered as contravening the idea-expression dichotomy. While it is rather unlikely to find a direct violation of article 9 (2) TRIPS -for example in the form of FTA obligations to protect ideas, concepts or procedures as such -indirect conflicts are certainly possible. This could be the case for example by extensive protection of the 'look and feel' and functionality of software 32 or by granting copyright merely on the basis of 'sweat of the brow' and investment into the production of compilations of data, texts or websites. 33 Even though not formally part of copyright, the so-called sui generis right for non-original databases, granted merely on the basis of substantial investments and extending protection also to insubstantial elements (i.e. data) of such a database, has the potential to effectively protect plain data, or other incorporated elements. 34 It can certainly be considered as conflicting with the notion of the idea-expression dichotomy and article 2 (8) of the Berne Convention. The latter is also a mandatory provision 35 and participates in the TRIPS acquis by virtue of article 9 (1) TRIPS so that FTA provisions contravening article 2 (8) Berne may equally be actionable under article 1 (1) TRIPS. Finding such conflicts is even more likely keeping in mind the balancing objectives of article 7 TRIPS which -by virtue of article 3 (2) DSU and article 31 (1) VCLT -should guide the interpretation of both article 1 (1) as well as article 9 (2) TRIPS.
Copyright protection for databases
Another TRIPS provision which can gain importance in the context of access to knowledge is article 10 (2) on copyright protection of compilations of data (or databases). Article 10 (2) provides:
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One could argue that granting exclusivity under copyright protection for central functions available in software user interfaces (protecting drop-down menus, etc.) amounts to extending copyright protection to methods of operation, concepts and ideas.
33
Here one may argue that protecting anything (within the literary and artistic domain) merely because of the money or labour invested in its production and extending this protection also to prohibit extractions or re-utilisations of non-original portions of that laborious work ('if it is worth copying, it is worth protecting') effectively amounts to a protection of ideas, concepts or information as such if they are embodied in the non-original elements. Art. 8 (2) states: 'The protection of this convention shall not apply to news of the day or to miscellaneous facts having the character of mere items of press information' (emphasis added).
Compilations of data or other material, whether in machine readable or other form, which by reason of the selection or arrangement of their contents constitute intellectual creations shall be protected as such. Such protection, which shall not extend to the data or material itself, shall be without prejudice to any copyright subsisting in the data or material itself. 36 This provision -with its origin in article 2 (5) of the Berne Convention 37 -establishes the international standard for protecting collections of information via copyright. Due to the ever increasing importance of systems, tools or mechanisms to store, manage, order and provide access to the vast amounts of information available in particular via open networks such as the internet, copyright protection for such collections of information or databases can have significant implications in the context of access to knowledge.
WTO Members must protect databases under TRIPS as soon as there is an intellectual creation either in the selection or in the arrangement of the data or other material -meaning that the maker of the database either has to choose creatively from the available pool of data the material which he wants to be the content of his database or has to arrange that material creatively in a specific order. An interpretation in line with article 7 TRIPS and the concept of minimum standards leaves the determination of the level of intellectual creativity up to the WTO Member States. 38 This leaves significant policy space for countries wishing to allow greater access to material contained in databases to adopt a higher threshold for copyright protection. 39 The copyright
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Art. 10 (2) TRIPS (emphasis added); an almost identical provision can be found in art. 5 WCT. The EC Database Directive (96/6/EC) defines the term database in art. 1 as 'a collection of independent works, data or other materials arranged in a systematic or methodical way and individually accessible by electronic or other means'. It confers copyright protection on such databases under art. 3 of the Directive: '1. In accordance with this Directive, databases which, by reason of the selection or arrangement of their contents, constitute the author's own intellectual creation shall be protected as such by copyright. No other criteria shall be applied to determine their eligibility for that protection. 2. The copyright protection of databases provided for by this Directive shall not extend to their contents and shall be without prejudice to any rights subsisting in those contents themselves.' protection then naturally only extends to these creative elements of the database which means that the information or other material used is in itself not protected by copyright in the selection or arrangement of the data. This material in general is therefore free for anyone to use. Article 10 (2) TRIPS makes this explicitly clear by stating that the copyright protection for the database does not 'extend to the material itself'. 40 Article 10 (2) TRIPS therefore limits copyright protection for databases in a way which should generally not preclude access to the material incorporated in the database and even leaves the collection as a whole unprotected whenever the selection and arrangement are not sufficiently creative -for example because full and complete information is crucial. 41 In response to this perceived lack of protection for highly useful collections of information which often require significant investments in their production, the EC has adopted a form of sui generis protection for investment-bearing databases outside copyright. 42 The EC has (so far with limited success) attempted to 'encourage' other countries to adopt the same approach -by including a provision on material reciprocity in article 11 and recital 56 of the Directive, placing the topic on the WIPO agenda and trying to include obligations for sui generis database protection in some of its FTAs. As already indicated above, this concept can have serious implications for access to knowledge 43 while there is as yet no evidence for its benefits in creating incentives for the production of investment-bearing databases. 44 One may therefore conclude that unless attempts 586 Research handbook on the future of EU copyright extending protection to collections or databases which merely require skill, effort or labour to compile.
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Art. 10 (2) TRIPS further clarifies that the copyright protection for a creative selection or arrangement of the data is independent of any potential copyright in the material collected. 41 For example databases which contain financial, geological or other scientific data need to include all the data available on a certain subject or topic in order to be complete and comprehensive and the order in which the data is presented to its user should be (chrono-) logical and functional. This implies that for these databases there will usually be no creative selection or arrangement of the data. And if there is, copyright does not prevent a competitor from extracting and re-utilising the data itself (unless protected as such) for a competitive product or service. such as those of the EC to introduce protection on the mere basis of investment prevail, the current international regime under TRIPS leaves sufficient room for national policies which aim to facilitate access to knowledge.
The three-step test for copyright exceptions and limitations
Article 13 TRIPS is a further provision with specific relevance for sufficient access to and dissemination of knowledge. The provision concerns limitations and exceptions to copyright which very often serve the purpose of allowing the use and exploitation of copyrighted subject matter for a particular purpose (such as criticism, parody or illustration for teaching or research), by a particular group of beneficiaries or institutions (disabled persons, libraries, the press) and/or to a certain extent (limited to certain forms of use or to a specific portion of the protected work). The provision reads:
Members shall confine limitations or exceptions to exclusive rights to certain special cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the right holder. 45 Instead of positively defining some minimum standards in the area of exceptions to copyright, 46 Article 13 TRIPS -on the basis of the template of Article 9 (2) of the Berne Convention 47 -takes the approach of setting out three conditions which all WTO Members wishing to legislate exceptions to copyright must adhere to. Since it is often via exceptions and limitations to the exclusive rights that access to knowledge -for example in the context of scientific research, news reporting or education or to the benefit of disabled persons or library-users 48 -is given effect, general limitations on the ability to enact such exceptions are bound to have a significant impact. 49 Access to knowledge and the EC's IP policy 587 45 Art. 13 TRIPS -emphasis added. The TRIPS Agreement contains several other provisions in relation to other IP rights which contain similarly worded conditions on the use of exceptions by WTO Members: art. 17 on trade marks, art. 26 (2) on industrial designs and art. 30 on patents. 46 On the importance of such an approach setting minimum standards in the field of copyright exceptions see Okediji, note 11 supra, at 12. Art. 9 (2) of the Berne Convention applies only to the exclusive right of reproduction and states: 'It shall be a matter for legislation in the countries of the Union to permit the reproduction of such works in certain special cases, provided that such reproduction does not conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the author.' 48 An example of various exceptions which can be employed to facilitate access to knowledge can be found in art. 5 of the Copyright in the Information Society Directive (2001/29/EC). By virtue of art. 5 (5), however, the implementation of any of these exceptions is subject to the requirements of the three-step test.
The meaning of the individual conditions of the three-step test in article 13 TRIPS has been at the centre of the WTO dispute United States -Section 110(5) of US Copyright Act, 50 while two other WTO disputes have dealt with the interpretation of related tests in article 17 51 and article 30 TRIPS. 52 In particular the Panel Report on article 13 has received considerable attention in the literature 53 and this chapter is not the place to address all the issues relating to various attempts to offer an appropriate interpretation of the three-step test. A brief critique of the overall approach of article 13 TRIPS as well as the main interpretative findings of the Panel Report in United States -Section 110(5) of US Copyright Act however suffices to point out the devastating impact the three-step test can have on exceptions favouring a broad approach on access to and dissemination of knowledge.
The starting point is again article 7 TRIPS which calls for a balance of rights and obligations and between the various interests involved -in particular those of right holders on the one hand and those of the public at large (or other non-IP-specific interest groups) on the other. While provisions on the exclusive rights granted to copyright holders generally aim to secure their option to benefit from any economically relevant form of exploitation of their copyrighted material, the exceptions and limitations in turn seek to ensure TRIPS -IIC Studies, vol. 18 (New York, 1996) . various public (as well as specific private) interests which are potentially affected by granting exclusive rights. From this perspective, provisions on exceptions or limitations to copyright protection should allow for these non-IP interests to prevail under certain conditions over the interests of right holders. 54 Instead, article 13 TRIPS insists that exceptions -apart from being restricted to 'certain special cases' 55 -may not conflict with any normal exploitation of the copyrighted work by the right holder. Leaving aside the further third condition, this requirement subordinates the interests served by exceptions and limitations per se to those of the right holders. The interpretation by the Panel in US -Copyright further supports such an approach. A conflict with a normal exploitation of the work was found whenever uses that in principle are covered by an exclusive right but exempted under the exception or limitation enter into economic competition with the ways that right holders normally extract economic value from that exclusive right to the work and thereby deprive them of significant or tangible commercial gains. 56 Instead of entering into a true and fair balancing exercise as mandated by article 7 TRIPS, the three-step test as applied by the Panel in US -Copyright does not allow the interests served by an exception ever to prevail over those of the right holders in undisturbed commercial exploitation.
Interestingly, this result does not correspond with equivalent mechanisms for the balancing of interests in the two other main areas of WTO law: both article XX GATT as well as article XIV GATS allow WTO Members -under certain circumstances -to disregard obligations in favour of domestic policies to protect animal, plant or human health, public morals or the environment. 57 Access to knowledge and the EC's IP policy 589 54 Compare Ricketson, note 53 supra, at 4. 55 This has been interpreted by the Panel in US -Copyright as requiring an exception or limitation to be clearly defined and narrow in a quantitative as well as a qualitative sense -thereby demanding a narrow scope as well as an exceptional or distinctive objective; see United States -Section 110(5) of US Copyright Act (WT/DS160/R), note 50 supra, at 6.107-6.109. This very narrow interpretation of the first condition neglects both the overall purpose of exceptions to give effect to important public policy considerations, further disregards the role of the TRIPS objectives in treaty interpretation as established in art. 31 (1) VCLT and in this way prevents exceptions from effectively playing an equal role in an overall balance of interests in international copyright law. Put simply, these systems of balancing operate on the basis of a necessity test which allows non-trade interests to prevail over trade interests as long as the WTO Member in question has chosen the least trade-restrictive, reasonably available measure to give effect to the non-trade interest at stake. 58 Within TRIPS, the objectives of article 7 call for an interpretation of the various threestep tests in general and article 13 in particular, which aims as much as possible towards a GATT-and GATS-like balancing of interests which is fair and equitable-without a predetermined subordination of one side. 59 This could be achieved by a broader reading of the term 'normal exploitation' as well as 'legitimate interests' and 'unreasonable' in article 13 TRIPS. 60 In this way, the potentially detrimental impact of the three-step test in preventing WTO Members from giving effect to non-IP interests (such as providing easy access to knowledge for research or educational purposes) can be avoided to some extent. Whether future WTO Panels (or the Appellate Body which has yet to rule on any of these provisions on exceptions in TRIPS) will adopt an interpretation more in line with the objectives in article 7 TRIPS and in favour of a fair balancing exercise as found in GATT and GATS remains to be seen. 61 
Compulsory licensing under the Berne Appendix
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Van Der Bossche, note 19 supra, at 603-9.
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Earlier drafts of the TRIPS Agreement contained with art. 8 (1) TRIPS an art. XX GATT style provision (allowing 'measures necessary to protect public health and nutrition, and to promote the public interest in sectors of vital importance to their socioeconomic and technological development') which in its final version has been significantly curtailed by adding the phrase 'provided that such measures are consistent with the provisions of this Agreement'; compare Gervais, note 13 supra, at 2.82-2.84.
60
Compare C. Geiger, 'The Role of the Three Step Test in the Adaptation of Copyright Law to the Information Society', UNESCO e-Copyright Bulletin, January-March 2007, online, available at http://portal.unesco.org/culture/en/files/ 34481/11883823381test_trois_etapes_en.pdf/test_trois_etapes_en.pdf (visited 10 January 2008); see further Ricketson, note 53 supra, at 25-6 who seems to support the incorporation of normative, non-economic considerations which should be made at the level of national legislation. See also the draft for a Treaty on Access to Knowledge, note 1 supra, art. 3-1 (c) which also builds on the three-step test but then requires qualifying the second and third step in light of 'the extent to which the use benefits the larger public interest'.
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For a general analysis on the role art. 7 TRIPS could play in the interpretation of TRIPS see H. Grosse Ruse-Khan, 'Proportionality and Balancing within the Objectives of Intellectual Property Protection', in P. Torremans (ed.), Intellectual Property and Human Rights (Kluwer, Alphen aan den Rijn, forthcoming). particular in developing countries -is regulated in the Appendix to the Berne Convention. By virtue of article 9 (1) TRIPS, all WTO Members are bound to comply with this set of provisions which aims to ensure bulk access to works at affordable prices -especially those relevant for technological and scientific progress and advancement. The mechanism in the Berne Appendix is based on compulsory licences to be granted by the competent authorities in a developing country regarding the right of translation and the right of reproduction. It therefore seems to address the key concerns over effective access to knowledge in developing countries: the lack of affordable material in the local language. From its objective, the system should serve as the primary solution to address any concerns over access to copyrighted material in developing countries. It is however subject to various constraints and limitations set out in articles II and III of the Berne Appendix which are summarised below. The right to translate a work may be subject to a non-exclusive and non-transferable compulsory license if
• after a minimum of three years from the date of first publication of a work • the work has not been published in a general language of that developing country • or in case a published translation is out of print.
The licence is subject to several conditions. For example, it applies only to nationals of that country, only extends to publishing the translated work in printed or analogous form and only for the purpose of teaching, scholarship or research. The right to reproduce a work may be subject to a further nonexclusive, non-transferable compulsory licence to be granted by the competent authorities if
• for works of natural and physical sciences including mathematics and of technology after a period of three years; • for works of fiction, poetry, drama and music and for art books after a period of seven years; • for any other work for the period of five years from the date of first publication of the work and only if
• copies of the work have not been distributed in the country to the general public at a price reasonably related to that normally charged within that country for comparable works.
Again this licence is subject to further conditions as set out in article III of the Appendix.
It has been observed that the Berne Appendix has been a complete failure. 62 This is not only due to the complex and burdensome requirements set out in the Appendix and the high transaction costs which make the mechanism unaffordable for low income developing and least developed countries. In addition, its irrelevance in the digital context and particular its inapplicability to copyrighted material stored in electronic databases or provided on demand over the internet make the system more or less useless in relation to electronic media. Overall, one cannot help comparing the compulsory licensing scheme under the Berne Appendix with the recent 'paragraph six solution' on the export of patented medication to (developing) countries which lack domestic manufacturing capacity to produce the needed drugs under a compulsory licence. Both systems took years to negotiate, involved extensive lobbying of the right holders, are extremely complex and complicated to utilise, 63 have nevertheless been hailed by industrialised countries as major steps towards addressing key problems of the world's poor but in the end have (so far) proven to be ineffective in practice. mandate. 66 This section reviews the recent successful outcome of the Argentinean and Brazilian proposal in the form of the WIPO Development Agenda adopted by the General Assembly in September 2007. In line with this chapter's focus, I focus on those agreed proposals which have specific relevance for access to knowledge in the context of international copyright regulation.
Initial proposal by Argentina and Brazil
The proposal by Brazil and Argentina identified a need to integrate a development dimension into policy-making on intellectual property protection at the international level in general and in relation to all of WIPO's activities in particular. Apart from general considerations about the role of IP in development 67 and the need for a flexible approach tailored towards the individual development needs of countries, 68 the proposal particularly addressed normsetting activities, transfer of technology, IP enforcement, technical cooperation and assistance as well as member and civil society participation.
Against the background of various norm-setting activities at the multilateral level, which included obligations to protect IP well beyond those of the TRIPS Agreement, the proposal called for international regulations to preserve public interest flexibilities and the policy space of Member States. Provisions on 'objectives and principles', reflecting the content of articles 7 and 8 of the TRIPS Agreement, should be included in all treaties under discussion in WIPO. 69 The proposal went on to discuss the specific importance of safeguarding access to knowledge in the regulatory framework and its implications for the digital environment:
While access to information and knowledge sharing are regarded as essential elements in fostering innovation and creativity in the information economy, adding new layers of intellectual property protection to the digital environment would obstruct the free flow of information and scuttle efforts to set up new arrangements The proposal states: 'Intellectual property protection cannot be seen as an end in itself, nor can the harmonization of intellectual property laws leading to higher protection standards in all countries, irrespective of their levels of development', WIPO General Assembly, note 65 supra, at 1.
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'The role of intellectual property and its impact on development must be carefully assessed on a case-by-case basis. IP protection is a policy instrument the operation of which may, in actual practice, produce benefits as well as costs, which may vary in accordance with a country's level of development.' Ibid, at 1. for promoting innovation and creativity, through initiatives such as the 'Creative Commons'. The ongoing controversy surrounding the use of technological protection measures in the digital environment is also of great concern.
The provisions of any treaties in this field must be balanced and clearly take on board the interests of consumers and the public at large. It is important to safeguard the exceptions and limitations existing in the domestic laws of Member States.
In order to tap into the development potential offered by the digital environment, it is important to bear in mind the relevance of open access models for the promotion of innovation and creativity. In this regard, WIPO should consider undertaking activities with a view to exploring the promise held by open collaborative projects to develop public goods, as exemplified by the Human Genome Project and Open Source Software. 70 A final link to the access to knowledge dimension can be found in the section on transfer of technology. Among potential measures to ensure an effective transfer of technology to developing countries, the proposal notes (. . .) with particular interest the idea of establishing an international regime that would promote access by the developing countries to the results of publicly funded research in the developed countries. Such a regime could take the form of a Treaty on Access to Knowledge and Technology.
The proposal found 13 further countries as co-sponsors and strong support from various non-governmental organisations (NGOs) and academics. In 2005, a Provisional Committee on Proposals Related to a WIPO Development Agenda (PCDA) was set up. Within two years the PCDA generated from 111 distinct proposals made by various WIPO Member States a list of 45 agreed proposals which were presented to the 2007 General Assembly for adoption.
Agreement for a development agenda
On 28 September 2007, the WIPO General Assembly adopted the 45 proposals which the PCDA agreed upon during two key sessions in February and June that year. 71 Of those proposals, 19 had been selected for immediate implementation. 72 It further approved the establishment of a Committee on Development and Intellectual Property which had the tasks of developing a work programme for the implementation of the adopted recommendations and to monitor, assess, discuss and report on the implementation process. The Committee is supposed to meet twice a year, starting in 2008. It will replace WIPO's current body dealing with development issues, the Permanent 
Committee on Cooperation for Development Related to Intellectual Property (PCIPD).
The 45 agreed proposals are divided into six clusters: (A) technical assistance and capacity building; (B) norm-setting, flexibilities, public policy and public domain; (C) technology transfer, information and communication technologies (ICT) and access to knowledge; (D) assessment, evaluation and impact studies; (E) institutional matters including mandate and governance; (F) other issues. Of these clusters, (B) and (C) are of specific interest for the access to knowledge issues in the context of international copyright regulation. Within (B), proposal 15 stipulates that norm-setting activities shall 'take into account different levels of development' and consider a balance between the costs and benefits of the IP regulation at stake. Number 17 then requires WIPO to 'take into account the flexibilities in international IP agreements, especially those which are of interest to developing countries and LDCs'. 73 Both proposals are amongst the 19 which are to be implemented immediately.
Two comments are warranted here: finally all WIPO Members seem to have acknowledged that the scope and intensity of IP protection is dependent on the individual level of a country's development. 74 From this follows naturally the call of proposal 17: an international regime should be flexible and these flexibilities should be utilised as much as possible in line with individual development needs. Proposal 17 should be seen in line with paragraphs 4 and 5 of the Doha Declaration on TRIPS and Public Health, 75 although the latter goes on to identify specific TRIPS flexibilities relevant for access to patented drugs. A distinctive feature is that the finally accepted proposals do not contain any mention of provisions on the objectives of IP protection along the lines of articles 7 and 8 TRIPS. Given the significant interpretative role
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In a similar fashion, no. 22 requests the WIPO Secretariat to include in its working documents on norm-setting activities issues such as potential flexibilities, exceptions and limitations for Member States. treaty objectives can play, 76 this is certainly to be regretted. However, neither the Doha Declaration nor the WIPO proposals address the central problem which prevents countries from tailoring IP protection to domestic needs: the continuing trend of including TRIPS-plus IP obligations in bilateral FTAs have become the main factor which takes away the flexibilities which still exist on the international plain. 77 So far, no multilateral response has been seriously discussed (let alone agreed upon) which tackles this issue. As I have indicated above, article 1 (1) TRIPS 78 could, for example in relation to the idea-expression dichotomy, play a role in countering bilateral tendencies which curtail international recognised flexibilities. It is however doubtful whether WTO Panels would be willing to take such an interpretative approach, although giving due regard to the objectives of article 7 TRIPS -as required by article 3 (2) DSU and article 31 (1) VCLT -supports such an interpretation. 79 One must therefore hope that proposal 17 is understood in a broader sense so that it not only relates to transferring existing flexibilities into new WIPO norm-setting, but equally leads to the definition of new and appropriate flexibilities. In light of the need to address bilateral pressures for TRIPS-plus obligations, in the copyright context those flexibilities should include binding minimum standards on exceptions and limitations which safeguard access to knowledge.
The WIPO Development Agenda contains two further specific proposals relating to the concept of the public domain: no. 16 requires consideration of how to preserve the public domain within WIPO's normative processes and deepen the analysis of the implications and benefits of a rich and accessible public domain. 80 Proposal 20 goes on to call for the promotion of 'normsetting activities related to IP that support a robust public domain in WIPO's Member States, including the possibility of preparing guidelines which could assist interested Member States in identifying subject matters that have 596 Research handbook on the future of EU copyright 76 See Section 2 supra and Grosse Ruse-Khan, note 61 supra. Art. 1 (1) TRIPS 2nd sentence prohibits countries from introducing TRIPSplus protection as soon as this contravenes the provisions of TRIPS.
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On the preliminary (and equally important) issue of which WTO Member might have an economic interest in initiating a WTO dispute over another Member's too stringent IP laws, see the concluding remarks in Section 5 infra.
fallen into the public domain within their respective jurisdictions'. If properly implemented, these proposals should lead to IP policy-making which moves away from a sole focus on the interests of right holders -for example by ongoing strengthening of exclusive rights). Instead, access to and dissemination of knowledge (and its important role for technological, economic and economic progress) would play an equal part in international norm-setting in the copyright context. This issue of access to knowledge is also addressed directly in another proposal: no. 19 demands to 'initiate discussions on how, within WIPO's mandate, to further facilitate access to knowledge and technology for developing countries and LDCs to foster creativity and innovation and to strengthen such existing activities within WIPO'. 81 The most striking issue in this proposal is that it establishes a direct causal link between facilitating access to knowledge and fostering creativity and innovation. WIPO Members recognise that greater access to knowledge actually leads to more creativity and innovation and therefore supports the core aims of IP protection. It is therefore not only for the benefit of certain specific interests and objectives outside copyright protection that access issues should be addressed. Rather, facilitating access to existing creations and innovations enables and encourages new creations and follow-up innovation. 82 Implementing this insight necessitates giving significantly more room to policies which foster access and dissemination of knowledge in international norm-setting. However, the key problem which currently takes away the rudimentary flexibilities in the international copyright system -the TRIPS-plus obligations imposed on more and more developing (and developed) countries in bilateral trade deals -fortunately finds no mention in the WIPO development agenda. In the next section I will assess the EC's external trade and IP policy (especially vis-à-vis the group of African, Caribbean and Pacific (ACP) countries) in order to determine to what extent it demands TRIPS-plus protection in a copyright and access to knowledge context. As a Member of WIPO, the EC should at least find itself morally obliged to stick to multilateral proposals for a development agenda when dealing also with developing countries at the bilateral level.
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Emphasis added; proposal no. 19 is also among those which require immediate implementation. Above this proposal, several in cluster C (which deals mainly with technology transfer) relate to access to knowledge. The relevant proposals focus on cooperation and knowledge transfer between developed and developing countries' research and scientific institutions (no. 26) as well as between WIPO and other intergovernmental organisations (no. 30) and finally on exploring options to further promote transfer of technology (nos. 25, 28, 29) .
The external agenda of the European Communities on trade and IP
Under the title 'Global Europe: Competing in the World' 83 the EC Commission has recently presented a new action plan on external trade relationships which also covers issues of IP protection in export markets abroad. While most academic attention is directed towards the discussion and analysis of EC rules and policies on IP which are targeted at and applicable in the Member States of the EC, this section looks at the external policy adopted by the EC in the field of IP. In line with the overall theme of this chapter, I limit myself to issues relevant in the copyright and access to knowledge context. 84
A new external trade and IP policy
The economic importance of industries producing goods and providing services related to copyrighted subject matter within the EC is significant. The copyright sector represents more than 5 per cent of European gross domestic product (GDP) and employs more than 3 percent of the workforce. 85 Considering further that about half of the EC's exports consist of so-called 'upmarket products' 86 (selling at premium prices due to quality, branding and related services) which are relatively more dependent on IP protection, it is therefore not surprising that the EC is pursuing an agenda which demands effective protection and enforcement of IP in markets abroad.
One element of this agenda was launched in 2004 when the EC Commission introduced a new strategy to tackle IP infringements abroad by focussing on effective implementation and enforcement of existing IP regulation. 87 The strategy called for identification of 'priority countries' where enforcement actions should be concentrated. 88 Apart from 'technical cooperation and assistance' to help fight piracy, the Commission emphasised that it 'will not hesitate to trigger all bilateral and multilateral sanction mechanisms against any country involved in systematic violations'. 89 From both the rhetoric as well as the measures to identify 'priority countries' and threaten sanctions in cases of non-compliance with multi-or bilateral standards of IP protection, this strategy certainly reminds one of the infamous US 'special 301 watchlist' on IP infringements abroad. 90 Beyond monitoring (perceived) lacks of IP protection and especially effective enforcement abroad, the 2006 Communication of the EC Commission calls for new norm-setting initiatives -in particular via bilateral Free Trade Agreements (FTAs). While pledging its continued commitment to the multilateral negotiations in the framework of the Doha Development Round in the WTO, 91 the EC seems to feel it is missing out on the US-led trend for comprehensive, bilateral FTAs and therefore wants to initiate negotiations with various partner countries. These 'new, competitiveness-driven FTAs' differ from the existing FTAs concluded by the EC in the past. While the former were mainly driven by 'neighbourhood and development objectives', the new breed will be clearly trade-oriented and aim 'for the highest degree of trade liberalisation '-including services, investment, government procurement, competiAccess to knowledge and the EC's IP policy 599 89 EC Press Release, note 87 supra.
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The EC strategy includes, inter alia, the following aspects: (1) identifying priority countries: EU action will focus on the most problematic countries in terms of IPR violations. These countries will be identified according to a regular survey to be conducted by the Commission among all stakeholders; (2) awareness-raising: promoting initiatives to raise public awareness about the impact of counterfeiting and make available to the public and to the authorities of third countries concerned a 'Guidebook on Enforcement of Intellectual Property Rights'; (3) political dialogue, incentives and technical cooperation: ensuring that technical assistance provided to third countries focuses on IPR enforcement, especially in priority countries; (4) IPR mechanisms in multilateral (including TRIPS), bi-regional and bilateral agreements: raising enforcement concerns in the framework of these agreements more systematically; consulting trading partners with the aim of launching an initiative in the WTO TRIPS Council, sounding the alert on the growing dimension of the problem, identifying the causes and proposing solutions and strengthening IPR enforcement clauses in bilateral agreements; (5) dispute settlement -sanctions: recall the possibility that right holders have to make use of the Trade Barriers Regulation or of bilateral agreements, in cases of evidence of violations of TRIPS; in addition to the WTO dispute settlement, recall the possibility using dispute settlement mechanisms included in bilateral agreements in case of non-compliance with the required standards of IPR protection. tion and IP. 92 The types of FTAs envisioned will 'build on WTO and other international rules by going further and faster in promoting openness and integration, by tackling issues which are not ready for multilateral discussion and by preparing the ground for the next level of multilateral liberalisation'. 93 In short, the FTAs which the EC is now interested in 'must be comprehensive in scope, provide for liberalisation of substantially all trade and go beyond WTO disciplines'. 94 The EC Commission nevertheless claims to be striving also for strengthening sustainable development and emphasises that the FTAs will take into account the 'development needs of our trading partners'. 95 In the field of IP protection, however, the new trade policy of the EC Commission seems to be exclusively interested in promoting further economic development within the EC. The Commission Working Paper annexed to the Communication calls for trade policy to support creativity, innovation and related investments within Europe by means of better recognition and enforcement of IP rights abroad. 96 This approach will certainly profit right holders in the EC, but neglects the now widely accepted principle that the scope and intensity of IP protection should be tailored to match the individual level of a country's development. 97 The stronger IP protection advocated by the EC will therefore not benefit, but instead be rather detrimental to, the economies of the EC trading partners. Furthermore, the brave new world of EC trade policy considers TRIPS (among other WTO Agreements) as an 'essential but not sufficient' framework for liberalising trade and removing non-trade barriers. It therefore aims to move beyond TRIPS obligations also in the field of IP protection. Apart from general calls to 'strengthen IPR provisions in future 600 Research handbook on the future of EU copyright 92 EC Commission, 'Global Europe: Competing in the World', note 83 supra, at 8-9.
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Ibid, at 8.
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Ibid. The Commission Working Paper is even more blunt: 'New EU FTAs must be fully compatible with WTO rules and aim above all at deep integration, i.e. WTO-plus in terms of width and depth, in order to maximise the mutual and long-term benefits from regionalism' (see Commission Staff Working Document, note 86 supra, at 19 -emphasis added).
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Ibid, at 9. See further EC Commission, Commission Staff Working Document, note 86 supra, at 10-11. Within the new type of FTAs, regard to the individual development needs mainly seems to be given through labour standards and environmental protection. Whether the new type of FTAs will also be development-sensitive in the area of IP protection will be examined in more detail below. bilateral agreements', 98 again IP enforcement takes centre stage. Here, new agreements should 'include a well developed chapter on enforcement of rights along the lines of the EC Enforcement Directive'. 99 The IP policy agenda for new FTAs is not, however, limited to issues of enforcement. As I shall show in the next section, the EC also advocates specific TRIPS-plus standards in the field of copyright, with far-reaching consequences for access to knowledge within the domestic systems of its developing trading partners.
IP protection and access to knowledge in EC free trade agreements
While the US FTAs tend to incorporate very detailed provisions on IP rights, the approach on IP protection taken in the EC's existing trade agreements is in principle limited to obligations to accede to various international agreements. 100 Of those agreements, TRIPS is the most important: as the website of the Directorate General (DG) Trade indicates, a primary objective of the EC is to ensure full implementation of the 'minimum standards' on IP protection under the TRIPS Agreement. 101 An example of the 'traditional' EC approach to IP protection in bilateral agreements 102 One needs to add that the EC has also negotiated significantly stronger levels of IP protection which more or less require the trading partner to adopt the community acquis on IP protection. These types of bilateral agreements, however, are mainly negotiated with candidates or potential candidates for accession to the EC as well as other neighbouring countries. For details see Santa Cruz, note 84 supra, at 10-11. The Cotonou Agreement has to be seen in the historical context of the special economic relationships between the EC Member States and their former colonies in Africa, the Caribbean and in the Pacific. It continued a regime of preferential access for specific products from ACP countries to the EC market which WTO Panels found to be in conflict with WTO rules on non-discriminatory most favoured nation treatment. After the EC indicated that it was no longer willing to negotiate waivers to 'legalise' comparison between article 46 and the proposed new provisions now under negotiation with at least some regional groupings of ACP countries indicates the shift in EC external trade policy on IP.
Under article 46 of the Cotonou Agreement, the Parties 'recognise the need to ensure an adequate and effective level of protection of intellectual, industrial and commercial property rights, and other rights covered by TRIPS (. . .) in line with the international standards'. 105 Section 2 then emphasises the importance of adherence to TRIPS, the WTO Agreement and the Convention on Biological Diversity (CBD). Parties further agree 'on the need to accede to all relevant international conventions on intellectual, industrial and commercial property as referred to in Part I of the TRIPS Agreement, in line with their level of development '. 106 Further sections contain a mandate to negotiate specific agreements on trade marks and geographical indications and a comprehensive definition of IP rights. 107 Article 46 (6) finally addresses further cooperation in the field of IP protection which, upon request and on mutually agreed terms, shall extend especially to IP enforcement, the IPcompetition law relationship and support for regional IP organisations.
Overall, the standard of IP protection required under article 46 does not contain TRIPS-plus elements which would further limit the policy space available to the majority of those EC trading partners which are already Members of the WTO. 108 While section 3 refers also to the Rome Convention on the Protection of Performers, Producers of Phonograms and Broadcasting Organisations (1961) and therefore includes some TRIPS-plus elements, the obligation to accede to the Rome Convention exists only if this is in line with 602 Research handbook on the future of EU copyright the preferential treatment for ACP countries (as this implied the duty to compensate, inter alia, Latin American WTO Members which were negatively affected by the scheme), ACP countries saw a need to negotiate comprehensive, art. XXIV GATT compatible regional trade agreements with the EC in order to maintain the level of market access available under the Cotonou Agreement. For a detailed analysis of the EC's trade relationship with ACP countries see Bartels, note 84 supra, Art. 46 (1) of the Cotonou Agreement (emphasis added). This obligation is 'without prejudice to the positions of the parties in multilateral negotiations' -which is of particular relevance to those ACP countries which are not yet WTO Members and therefore not bound by TRIPS. (4) and (5) of the Cotonou Agreement. The definition roughly draws on the types of IP rights incorporated in TRIPS and further mentions the 'legal protection for databases'. As to the latter, it is unclear whether this relates to copyright protection along the lines of art. 10 (2) TRIPS or extends to sui generis protection equivalent to the EC Database Directive.
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With regard to the implications of art. 46 on those ACP countries which are not (yet) WTO Members, see S. Musungu, 'An Analysis of the EC Non-Paper on the Objectives and Possible Elements of an IP Section in the EC-Pacific EPA' (ICTSD, CAFOD, Geneva, 2007), 12-15. the level of development of the ACP country in question. Furthermore, even if the definition of IP under section 5 is understood broadly also to cover sui generis type of investment protection for non-original databases, this arguably cannot then be interpreted as a need to introduce such a regime under the obligation for 'adequate and effective' IP protection in article 46 (1). The latter provision contains the qualification of IP protection being 'in line with the international standards'. With regard to the sui generis protection for nonoriginal databases, the failure to conclude a WIPO convention on this issue in 1996 provides clear evidence that such investment protection outside copyright is certainly not the internationally accepted standard.
In order to bring the preferential trade relations with ACP countries into compliance with WTO rules, 109 the EC has been negotiating several so-called 'Economic Partnership Agreements' (EPAs) with in total seven different groupings of ACP countries. Using article 46 of the Cotonou Agreement as a mandate and starting point, the EC insisted -reportedly to a different extenton provisions covering the protection of IP rights in the different EPAs. 110 In the following, I will offer a brief analysis of the TRIPS-plus elements proposed in the EC non-paper for a section on IP protection in the EPA between the EC and the CARIFORUM 111 group of Caribbean states. 112 Again the focus will be on the potential impact of the proposed TRIPS-plus copyright obligations on access to knowledge.
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The trade preferences for certain products had been found inconsistent with art. XXIV GATT -compare the explanations in note 104 and Bartels, note 84 supra, at 728-30. The CARIFORUM countries consist of Antigua and Barbuda, Bahamas, Barbados, Belize, Dominica, the Dominican Republic, Grenada, Guyana, Haiti, Jamaica, Saint Lucia, Saint Vincent and the Grenadines, Saint Christopher and Nevis, Surinam, and Trinidad and Tobago. rights for non original databases'. Even though the non-paper does not include any further provisions requiring ACP countries to adopt an investment protection regime along the lines of articles 7-11 of the Database Directive, the inclusion of sui generis database protection within the scope of IP protection covered could set the stage for future demands on this issue. As explained in Section 2 above, such a type of protection has the potential to effectively exclude the contents of a database -plain information, facts or any other data -from the public domain in all cases where the database is the sole source for the data contained therein.
The final important TRIPS-plus provision in the section on 'Objectives and Principles' deals with the exhaustion of IP rights in the copyright context, especially the exclusive right to distribute material copies of a protected work as soon as they have been lawfully made available to the public. 119 While article 6 (1) mirrors article 6 TRIPS by allowing -subject to non-discrimination principles -the parties to determine their own regime for exhaustion of intellectual property rights, article 6 (2) limits this freedom: 'In determining their exhaustion regime, Parties shall take into account, if relevant, the impact of such regime on the supply of medicines at strongly reduced prices by foreign companies.' Even though relevant only for another crucial access issue -the availability of affordable medication for diseases like AIDS, malaria and TB -this provision demands attention. Under this proposal, ACP countries would have to justify their choice of international exhaustion as soon as this impacts on the ability of EC pharmaceutical companies to engage in differential pricing (which often will provide the only commercially interesting option for these companies anyway). Instead of determining exhaustion on the basis of domestic needs such as access to drugs, ACP countries must consider the market opportunities of the EC pharma-industry.
Finally, this section examines the specific copyright related TRIPS-plus proposals of the EC non-paper. In this regard, article 7-1 states that 'The Parties shall comply with (. . .) Articles 1 through 14 of the WIPO Copyright Treaty (Geneva, 1996) '. 120 Several observations are warranted here. First, the obligation to comply with the substantive provisions of the WIPO Copyright Treaty (WCT) is distinct from an obligation to accede to the WCT. Under the former, compliance with substantive obligations under the WCT can be challenged and tested under the (proposed) comprehensive dispute settlement
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On the various theories regarding the proper scope of (international, regional or national) exhaustion regimes under art. 6 TRIPS see Correa, note 13 supra, 78-89. 120 Art. 7-1 (b) of the non-paper (emphasis added). Art. 7-1 further requires parties to comply with arts 1 through 22 of the Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organisations (1961) and arts 1 through 23 of the WIPO Performances and Phonograms Treaty (Geneva, 1996) .
Estelle Derclaye -9781848446007 Downloaded from Elgar Online at 06/20/2019 05:18:59PM via free access system of the EPA -whereas under the latter, the only obligation subject to the EPA's dispute settlement regime is whether ACP countries actually have acceded to the WCT. 121 The envisioned obligation to comply therefore links the substantive obligations under the WCT -for example relating to the legal protection of technological measures and digital rights management systemswith the effectiveness of the bilateral dispute resolution mechanism which is unlikely to do away with the economic and political power the EC is able to exert on developing ACP countries. While accession to the WCT would arguably involve the same substantive obligations, there is no dispute settlement mechanism under the WCT (and only a completely ineffective one under the Berne Convention) 122 which can be utilised to challenge and test national compliance with WCT obligations. This lack of enforceability in itself can be seen as a policy space for developing countries to adopt an interpretation and implementation of the WCT which suits its domestic needs. Article 7-1 of the EC non-paper therefore not only entails substantive obligations which go beyond the level of copyright protection under TRIPS, but further brings those into the realm of an effective system of dispute settlement.
As to the substantive TRIPS-plus obligations which follow from the duty to comply with articles 1 through 14 of the WCT, the following two issues demand specific attention in the context of access to knowledge: article 1 (4) WCT requires Contracting Parties to 'comply with Articles 1 to 21 and the Appendix of the Berne Convention'. Under footnote 1 to this provision, an 'Agreed Statement concerning Article 1 (4)' provides:
The reproduction right, as set out in Article 9 of the Berne Convention, and the exceptions permitted thereunder, fully apply in the digital environment, in particular to the use of works in digital form. It is understood that the storage of a protected work in digital form in an electronic medium constitutes a reproduction within the meaning of Article 9 of the Berne Convention. 123 This statement clarifies the scope of the reproduction right in the digital environment. The most important material consequence is that -unless a specific exception comes into play -temporary acts of reproduction which are a technically necessary element of access to and the mere use of any digital There is a theoretical option to bring a case to the International Court of Justice under art. 33 of the Berne Convention, but this has never been relied upon in the more than 100 years of history of the Berne Convention. material on a computer fall under the scope of the reproduction right. 124 This means that in the digital context (and unlike in the case of the traditional approach of copyright law) the mere use or consumption of a copyrighted work, for example reading a text, listening to music or viewing a movie, in principle amounts to an act which is subject to the authorisation of the right holder. This has obvious consequences in the context of access to knowledge. As right holders now potentially enjoy an exclusive right to prevent access to and ordinary consumption of copyrighted material, they have much greater means to control any use of their works. Anybody wishing to utilise or access the work will have to rely on the applicability of a specific exception which covers her/his activity. While another agreed statement on article 10 WCT permits 'to carry forward and appropriately extend into the digital environment limitations and exceptions (. . .) which have been considered acceptable under the Berne Convention' and 'to devise new exceptions and limitations that are appropriate in the digital network environment', they are still subject to the three-step test in article 10 WCT and depend on a country's ability and resources to draft appropriate exceptions.
However, several questions arise on whether any obligations derive from the agreed statement on article 1 (4) WCT for ACP countries. First, since the agreed statement has not been adopted through the consensus of all parties, 125 it arguably does not constitute context under article 31 (2) According to the records of the 1996 WIPO Diplomatic Conference on the WCT and WPPT, the agreed statement was accepted by a vote of 51 in favour, 5 against and 30 abstentions; see Reinbothe & von Lewinski, note 124 supra, at 42. 126 Under art. 31 (2) (a) VCLT the context for the purpose of treaty interpretation shall comprise 'any agreement relating to the treaty which was made between all the parties in connexion with the conclusion of the treaty' (emphasis added). Besides the ordinary meaning and the treaty objectives, context is part of the primary means of treaty interpretation under art. 31 VCLT.
content carries the risk of protecting beyond what copyright law otherwise provides for right holders -that being a form of exclusivity as to the main forms of exploiting protected subject matter unless a specific valid interest warrants a limitation on this exclusivity. Technological measures used by right holders may for example extend to content which is not covered by copyright (preventing access and/or use of plain information or other types of nonoriginal material). Even if employed in relation to copyrighted subject matter, they will generally also prevent access to/use of the underlying ideas, concepts or methods of operation. Further, technology may be used to extend the exclusivity beyond the scope of exclusive rights granted by national law -for example by technically preventing mere access to works or limiting the number of times a person can consume copyrighted content while the applicable copyright law has exempted such temporary and incidental copies from the reproduction right. Finally, technological measures could be used to prevent a beneficiary of an exception to copyright making effective use of it or even covering material which has fallen into the public domain. In all these instances, traditional copyright concepts would not prevent access and/or use and sometimes may even prohibit contractual limitations which go beyond the scope of statutory copyright protection. 131 The traditional copyright paradigms as well as the underlying public interests (e.g. in safeguarding sufficient access to the underlying ideas, concepts or to plain facts) 132 will in these cases rather warrant a legal right to circumvent private technology limiting access or use beyond copyright. Statutory legal protection against the circumvention of 'private' technological protection therefore should ensure as far as possible the upholding of these traditional paradigms and underlying concepts of copyright protection. Circumvention protection therefore needs to be limited along the lines of the boundaries to copyright protection and give due regard to all interests served by copyright.
For an implementation of article 11 WCT this means that (developing) countries wishing to ensure sufficient access to knowledge should use all available policy space within this broad provision to limit the legal protection against circumvention in line with its traditional copyright paradigms. In this regard, several options exist. First of all, ACP countries should consider as 'adequate legal protection' against circumvention only such measures which uphold the domestic boundaries of copyright -be they in the form of limited subject matter or scope, conditions for protection, limited exclusive rights or exceptions. 133 A limitation of circumvention protection corresponding with the scope of the exclusive rights further follows from the need for technological measures to be used 'in connection with the exercise' of Berne or WCT rights. 134 Finally, only technological measures restricting acts which are either not authorised by the right holders or not 'permitted by law' must be protected against circumvention. The latter option clearly refers to the option to give effect to copyright exceptions. But must ACP countries afford protection against circumvention merely on the alternative basis that the right holder has not 'authorised' a particular act? This would effectively allow right holders to freely determine the scope of legal protection against circumvention -simply by withholding 'authorisation' for any kind of use or access. ACP countries can avoid this result by adopting a more narrow understanding of 'authorised': this can be interpreted as only relating to acts which otherwise would amount to a copyright infringement -for which an authorisation is therefore necessary. 135 On this basis, ACP countries must not provide legal protection against circumvention if the conduct which this aims to make possible is not prohibited by the domestic copyright law. In summary, all these options lead to the result that an obligation to comply with article 11 WCT can and should be interpreted as limited in line with the traditional boundaries of copyright protection.
Conclusions
In this chapter, I have tried to provide an overview of the current 'minimum standards' in international copyright protection and how these impact upon access to and dissemination of knowledge. This has been juxtaposed against (1) the recent and potential future trends in copyright norm-setting which might flow from an implementation of the proposals for a WIPO development agenda; and (2) conversely the current external trade and IP policy of the European Communities.
610 Research handbook on the future of EU copyright 133 Compare Ginsburg, note 124 supra, at 210. This argument finds additional support in the preamble of the WCT which calls for 'the need to maintain a balance between the rights of authors and the larger public interest, particularly education, research and access to information (. . .)'. While the preamble is not amongst the provisions ACP countries must comply with, it should nevertheless gain importance in the interpretation of the substantive obligations as part of the treaties' context under art. 31 (1), (2) VCLT and by stating the treaties' objective which is equally relevant under art. 31 (1) VCLT.
134
This does not extend to the mere access to works in the digital format sincefor reasons given above -the agreed statement on art. 1 (4) WCT does not imply a binding legal obligation on the scope of the reproduction right for ACP countries. 135 Again, an interpretation based on the WCT preamble (compare note 133 supra) would support this.
TRIPS-plus obligations imposed in bilateral forums. This issue unfortunately finds no mention in the WIPO development agenda. While US FTAs have long become infamous for their comprehensive obligations beyond TRIPS, 140 the EC's external trade and IP policy in general and vis-à-vis the group of Caribbean ACP countries in particular has only recently moved strongly beyond TRIPS standards. Apart from the EC's overall focus on improving effective IP enforcement in various multi-and bilateral forums, the negotiations between the EC and various ACP groups warrant special attention. This is not only because of the new focus on the EC's own trade and IP interests, and the particular consequences for access to knowledge caused by TRIPSplus copyright obligations. The outcome of these negotiations potentially affects about 80 countries (among them some of the world's poorest). Imposing TRIPS-plus obligations on such a large number of countries would not only affect a very large number of people with very different development needs but further has the potential to take away a critical mass of countries which have an interest in pushing for a different agenda at the multilateral level -such as the effective implementation of the WIPO development agenda.
Access to knowledge and the EC's IP policy 613 140 US FTAs actually have relaxed their standards a little since the political shift in Congress, which holds the power to approve and potentially even amend trade agreements.
